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DEFENDANT PUNA GEOTHERMAL VENTURE 'S
MEMORANDUM IN OPPOSITION TO
PLAIN TIFFS' MOTION FOR PARTIAL SUMMARY JUDGMEN T,
FILED HEREIN ON MAY 25, 2015
I.

INTRODUCTION
Plaintiffs have moved for partial summary judgment herein on the limited issue of

whether Hawaii County Code ("HCC") § 14-114 is authorized by Hawaii Revised Statutes ("HRS ")
Section 46-17. As of this date, Defendant PUNA GEOTHERMAL VENTURE ("POV") has moved
for summary judgment on a number of grounds, including the doctrine of preemption. Defendant
COUNTY OF HAWAII ("the County") has also moved for summary judgment as to several
grounds, including the doctrine of preemption, and Defendant STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES ("the State"), has filed a Substantive
Joinder to PG V ' s Motion for Summary Judgment, and also argues that the doctrine of preemption
applies.
In opposition to Plaintiffs ' motion, POV hereby incorporates by reference the facts ,
declaration, exhibits and arguments submitted in its Motion for Summary Judgment filed herein on
June 30, 2016, and the arguments submitted by the County in its Cross-Motion for Summary
Judgment filed hereon on July 1, 2016, and the Substantive Joinder filed by the State on July 1,
2016 .
As will be briefly discussed below, based on the record herein, Plaintiffs' Motion for
Partial Summary Judgment filed herein on May 25, 2016 should be denied, and summary judgment
granted in favor of all of the defendants as to all claims in the Second Amended Complaint.

II.

ARGUMENT
A.

HCC §14-114 Is Invalid and Conflicts with State Law
In an attempt to circumvent the persuasive field preemption and conflict

preemption arguments presented by all of the defendants, Plaintiffs rely on HRS Section 46-17 ,
which provides a limited basis for the counties to adopt ordinances regulating "public nuisances".
However, HRS Section 46-17 contains specific exceptions to the authority of the counties to
regulate public nuisances and such ordinances "shall not be effective" in the areas of: (1)
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agricultural burning which have been authorized by a burning permit issued by the Department of
Health ("DOH"), and (2) ordinances that are inconsistent with noise rules adopted by DOH.
Not only does the subject ordinance fail to address geothermal drilling
activities as a public nuisance or regulate noise, but applicable DOH noise rules set standards by
which excessive noise is determined and only authorize counties to regulate excessive noise, not just
any noise. In the Agricultural District where PGV's operations are located, classified as Class C
lands (Hawaii Administrative Rules ("HAR") § 11-46-3, Exhibit "A"), the maximum permitted
sound under DOH rules is 70 dBA during daytime and night time hours (HAR § 11-46-4, Exhibit
"A"). As stated in HAR § 11-46-4, the noise standards "shall apply to the following excessive noise
sources: stationary noise sources, and equipment related to agricultural , construction and industrial
acti viti es".
Plaintiffs argue that HAR § 11-46-3 authorizes the counties to "adopt and
provide for the enforcement of ordinances regulating any matter relating to excessive noise". Yet,
Plaintiffs have provided no evidence that PGV ' s drilling activities and equipment generate such
"excessive noise" . On the contrary, such drilling activities have not resulted in noise exceeding the
70 dBA limit. The threshold for implementing the County ' s authority has not been met. As such,
even if HCC § 14-114 were interpreted to regulate noise, it is inconsistent with the authority
provided under HAR § 11 -46-3 and shall not be effective under HRS §46-17.
Plaintiffs' reliance upon State v. Ewing, 81 Haw. 156, 914 P.2d 549 (Haw.
App. 1996) is not only misplaced, but the decision in that case provides strong support for the
defendants ' preemption arguments . In that case, the City and County of Honolulu adopted an
ordinance specifically prohibiting the use of a device for "reproducing sound" in or on any public
prope1iy or any motor vehicle on a public way, if the sound was audible at a distance of 30 feet from
the device. In its analysis, the ICA cited to HRS Section 342F-20 1, and concluded that any county
may adopt ordinances for the purpose of noise control so long as the ordinances are not inconsistent

1

§342F-20 Effect oflaws, ordinances, and rules . Any county may adopt ordinances and
rules governing any matter relating to excessive noise control as provided .in section 46-17, and
any conflict between state and county law shall be resolved as provided in section 46-17.
[Emphasis added]
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with HRS Chapter 342F or not governed by any rule adopted by the Department of Health. Id 81
Haw. at 161. As the court further stated:
The 'test' to determine whether an ordinance conflicts
with a statute is whether it prohibits what the statute
permits or permits what the statute prohibits ...
As indicated previously, any county may adopt
ordinances regulating 'excessive noise control' so long
as the matters regulated are not already governed by a
department rule or inconsistent with HRS Chapter
342F. [Emphasis added]
(Id 81 Haw. at 161).

In State v. Ewing, the court reviewed DOH rules to determine whether its
rules regulated the type of sound emitting device (boom box) which the ordinance prohibited. In
reviewing the excessive noise standards that had been promulgated by DOH, the ICA found that
because the noise tables promulgated by DOH for vehicle operations related to noise which is
inherent in the operation of the vehicle itself, and did not cover the type of noise emitted from a
boombox, which is not required for the operation of a vehicle, the subject ordinance was not
inconsistent with Chapter 342F or DOH rules. Id. 81 Haw. at 163 .
The facts in this case establish that DOH has already promulgated rules
permitting noise sources from "equipment" and "stationary sources" related to construction and
industrial activities, such as the drilling equipment and safety equipment used by PGV. As such,
noise emanating from such sources and equipment are already governed by DOH rules, and the
County lacked authority to adopt the ordinance. The County's limited authority in this instance
relates only to excessive noise control, which the ordinance does not expressly or properly regulate.
Thus, even if HCC § 14-114 purported to prohibit noise from drilling operations, to the extent that it
inartfully does so, it improperly prohibits what the statute and DOH rules permit.
Moreover, under the analysis provided in State v. Ewing, the subject
ordinance should also be determined to be void for vagueness, and overbroad, since the ordinance
does not even define what activity or conduct is prohibited, to accomplish what Plaintiffs' claim to
be a noise ordinance, nor what levels of noise is considered acceptable (even drilling "operations"
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which do not generate noise could be considered to be prohibited under the ordinance. Id. 81 Haw.
at 163.
Finally, while Plaintiffs rely upon the clause in HRS §46-17, that in case of
conflict between a statute and an ordinance regulating public nuisances, the law affording the most
protection to the public shall apply, this clause is not applicable since the ordinance is inconsistent
with DOH noise standards and of no effect. Taken further, as discussed in detail in PGV ' s motion
for summary judgment, the laws affording the most protection to the public in this instance are the
DOH standards for excessive noise (which prohibits excessive noise during all hours of the day and
night), and DLNR' s rules requiring safe drilling practices protecting water quality, and public safe ty.
The subject ordinance provides no protection against excessive noise and jeopardizes public safety-.

B.

Plaintiffs Motion for Partial Summary Judgment must Be Denied, Based
on the Several Addition al Gro unds Presented in Defendants' Motions
In addition to the foregoing arguments, Plaintiffs ' motion must be denied

based on the several arguments and facts presented by the defendants in their respective motions fo r
summary judgment:
1.

Plaintiffs have no private right of action to bring this action or to seek

the Court' s determination.
2.

The ordinance is otherwise preempted by the framework of state laws

governing the regulation of geothermal exploration and development.
3.

The ordinance was not intended to apply to PGV 's drilling or

development activities at its Kapoho site.
4.

The ordinance cannot be retroactively applied as to PGV, whose

rights to conduct drilling activities during evening hours vested long before the subject ordinance
was adopted ..

Ill.

CONCLUSION
For all of the above reasons , Plaintiffs ' motion must be denied. Plaintiffs have not

established a factual or legal basis for the adoption of the invalid ordinance. The subject ordinance

2

Why Plaintiffs seek to enforce the ordinance in the face of the risks that following the
ordinance would create remains puzzling, except as a basis for preventing geothermal energy
production.
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is inconsistent with HRS §46-17, is otherwise preempted by state law, and cannot be enforced by
Plaintiffs as against PGV. As such, the Second Amended Complaint filed by Plaintiffs must be
dismissed with prejudice.
DATED: Hilo , Hawaii, July 12, 2016.
LAW OFFICES OF YEH & MOORE

~~

By~~~~~~~~~~~~

THOMAS L.H. YEH
JILL D. RAZNOV
Attorneys for Defendant
PUNA GEOTHERMAL VENTURE
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TITLE 11
HAWAII ADMINISTRATIVE RULES
DEPARTMENT OF HEALTH

CHAPTER 46
COMMUNITY NOISE CONTROL

EXHIBIT ''A''

§11-46-4

§11 - 46-3 Classification of zoning districts.
This section shall describe the zoning districts as
specified in Table 1, maximum permissible sound levels
in dBA, found in section 11-46-4, and as provided in
section 11-46-4:
(1) Class A zoning districts include all areas
equivalent to lands zoned residential,
conservation, preservation, public space,
open space, or similar type.
(2)

Class B zoning districts include all areas
equivalent to lands zoned for multi-family
dwellings, apartment, business, commercial,

(3)

Class C zoning districts include all areas
equivalent to lands zoned agriculture,
country, industr}al, or similar type.

hotel, resort, or similar type .

[Eff
0EP 2 3 \9% ] (Auth : HRS §§342F-3,
342F-31)
(Imp:
HRS §§342F-3, 342F - 31)

§11-46-4 Maximum permissible sound levels in dBA.
(a) The maximum permissible sound levels specified in
Table 1, as provided in this subsection and in section
11-46-3, shall apply to the following excessive noise
sources : stationary noise sources; and equipment

related to agricultural, construction, and industrial
activities .
Table 1 .

Maximum permissible sounds levels in dBA.

Zoning Districts

Class

Daytime
(7 a.rn. to 10 p.m.)

Nighttime
(10 p

.ID.

to 7 a.m. l

A

55

45

Class B

60

50

c

70

70

Class

(b)
The maximum permissible sound levels in Table
l, as provided in subsection (a), shall apply to any
excessive noise source emanating within the specified
zoning district, and at any point at or beyond (past}
the property line of the premises in a ·manner deemed
46-7

1969

§11 - 46-4
appropriate by the director.
(c)
Noise levels shall not exceed the maximum
permissible sound levels for more thart ten per cent of
the time within any twenty minute period, except by
permit or variance· issued under sections 11-46-7 and
11-46-8.
(d)
For mixed zoning districts, the primary land
use designation shall be used to determine the
applicable zoning district ·class and the maximum
permissible sound level .
(e)
The maximum permissible sound level for
impulsive noise shall be ten dBA above the maximum
permissible sound levels specified in Table 1 of
subsection (a).
"Fast" meter response shall be used to
measure these types of noise .
[Eff SEP 2 3 1996
l
(Au th : HRS § §342 F-3 , 342F- 31)
(Imp :
HRS §§342 F -3,
342F-31)
§11-46-5 Exemptions .
This chapter shall not
apply to the following:
(1)
Any authorized emergency vehicle or vehicles
responding to an emergency call or acting in
an emergency;
(2)
The sounding of any emergency signaling
device, including but not limited to civi l
defense warning systems, burglar and fire
alarms, sirens, whistles , or similar
signaling devices;
(3)
Activities related to the emergency
maintenance and repair of state and county
highways, parks, and public utilities
including but not limited to water, sewer,
electric, gas, and telephone systems,
provided the noise is confined to . only the
equipment in use;
(4)
Operation of emergency generators, when
installed and used as required and necessary
for the protection of public health and
safety, provided the best available control
technology is implemented;
(5)
Backup alarm devices on any vehicle, where
such device is required by federal or state
occupational safety and health regulations;
{6)
Construction and remedial activities related
to the emergency repair of damages caused by

46-B
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